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ABSTRACT 

Neil Devins, in part 1 of this chapter, discusses 
state regulation of home instruction. A different perspective on this 
subject is presented by Perry A. Zirkel in part 2. Parents have 
claimed that state regulations deprive them of their right, protected 
by the due process clause of the Fourteenth Amendment, to direct 
their children's upbringing. States claim that children must be 
ensured of education and of socialization; however, the "Duro v. 
District Attorney" decision too strongly emphasized the state's 
interest. The decision represents a shift from "Wisconsin v. Yoder," 
which sought to balance the religious liberty interest of the Amish 
community and that of the state. The line separating permissible from 
intrusive state regulations is unclear. The extent of parental 
authority must be discerned through an entanglement of state court 
decisions. Zirkel argues that lower courts' decisions have been 
relatively consistent in rejecting constitutional amendment rights 
for parents. Contrary to Devins' contention, courts have narrowly 
interpreted the "Wisconsin v. Yoder" ruling to reject parents' free 
exercise challenges against state statutes. Many court decisions have 
rejected parental nonreligious constitutional challenges. Without 
constitutional mandates, the issues of regulatory standards are a 
slippery but central concern. (CJH) 
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UJ 

Parti 

State Regulation of Home Instruction: 
A Constitutional Perspective 1 

Neil Devins 

How compelling is a state's interest in ensuring that its young receive 
an adequate education? Does this interest in an adequate education 
extend beyond reading, writing, and computation to socialization? And 
how does this interest compare with a parents right to direct the 
educational and religious upbringing of his children? These fundamental 
questions are raised in lawsuits challenging state efforts either to pro- 
hibit or severely limit "home instruction." 

Increasingly, parents are going to court to challenge restrictive state 
educational procedures on both statutory and constitutional grounds. 
On constitutional grounds, parents claim that these procedures deprive 
them of their fundamental right, protected by the due process clause of 
the fourteenth amendment and the free exercise clause of the first 
amendment, to direct the upbringing of their children. On statutory 
grounds, parents argue that their home study program satisfies vague 
"equivalency with public schools" statutes, or that their home should 
be viewed as a private school for purposes of state compulsory 

education laws. , .. . . 

These parents usually recognize that the state has authority to de- 
mand that its young attain minimum academic competency m a basic 
<Y curriculum. Some states, however, contend that only through the total 
^ nrohfljition of home instruction or the development of comprehensive 
^ standards to regulate home instruction can they meet their compelling 
CS responsibility to ensure that every child in the state receives an ade- 

/v ^TOs^aTO^SIcuses on the constitutional limits of state regulation of 
home instruction. I intend both to explain the pertinent Supreme Court 
> case law governing this issue and to set forth my views on the manner in 
O which the state may constitutionally regulate the home study option. 

iS 1 This paper is .dapted from Devins, A Constitutional Right to Home Instruction, 62 
HI Wish. U.L.Q. 435 (1984). 
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I must admit that I tip my hand by referring to home study as an 
option; for a federal court of appeals in Duro v. District Attorney* 
recently upheld as constitutional North Carolina's prohibition of home 
instruction. In my view, Duro was wrongly decided. Although a state 
may regulate home study so as to ensure that each child attain a certain 
evel of educational competency, a state cannot deny or make meaning- 
less a parent s right to teach his child at home, lb conclude otherwise is 
to ignore that the parent-child bond is cherished under the Constitution, 
btate interference with that bond must be justified as a matter of 
necessity and not simple preference. In this paper, I hope to make clear 
the above point. 

Before discussing the specific legal issues raised in this type of case, I 
think it is important to understand the concerns of the parents and the 
state. Parents teach their children at home for a number of reasons, the 
most common of which is dissatisfaction with the academic and social 
environments of public schools. 3 For example, many of these parents 
are fearful of the "moral breakdown" in our public schools, which they 
associate with lack of discipline, sexual permissiveness, and drue and 
alcohol abuse. 4 

A great number of these parents are evangelical Christians who teach 
their children at home for religious reasons. A frequent complaint of 
these parents is that public schools have become too "secularized," with 
the result that religious values no longer have a place in public educa- 
tion. 5 This "secularization" is attributed to Supreme Court decisions 
that prohibit organized prayer, 8 Bible reading,' and posting of the Ten 
Commandments m public schools. 8 The inclusion of sex education and 
evolution courses in the public school curriculum, which some Christian 
educators find morally objectionable, exacerbates this problem. 

In addition to their religion-based criticisms of the public schools, 
Chnstian educators also seek to advance a particular set o f religious 

2. No. n-UKSv-2. slip op. (E.D.N.C. Aug. 20. 1982). rev'd. 712 F2d 96 (4th Or. 1983) 
cert, denied. 104 S Ct. 998 (1984). North Carolina no longer prohibits home study The 
bupreme Court of North Carolina ruled that - under state law - state education officials 
C o2-Jv ateg ° " V P rohlbit home instruction. Delconte v. State 329 S E.2d 636 (N C 
™T t j lscuss I ion °f decisions interpreting state statutory provisions, ste 
Tbbak & Zutel Home Instruction: An Analysis of the Statutes and Case Law. fl 1 U 
Dayton L. Rev. 1 (1982). 

3. For an expanded discussion of parental dissatisfaction with the public school sys- 
tem, set ■ Devins, State Regulation ofCkirstian Schools, 10 J. Legis. 351. 355-9- S Arons. 

SK Edu^Rl^M 983 ^ Can>er - nt CkriStiaK Da ^ h °° l ™£ 
4 L &e D Ham Reasons Why Parents Enroll Their Children in Fundamentalist 
ChnsUan Schools (unpubljshed Ph.D. dissertation. University of Missouri at Columbia, 

5. See Ri« u Conscientious Objection to Public Education: The Grievance and the 
Remedies, 1978 B.Y.U. L. Rev. 847; Whithead & Conlan, The Establishment of the 
Kelujum of Secular Humanism and Its First Amendment Implication, 10 Tfex. Tech L. 
Rev. 1 (1978). 

6. Engel v. Vitale, 370 U.S. 421 (1962). 

7. Abington School DisL v. Schempp, 374 U.S. 203 (1963) 

8. Stone v. Graham, 449 U.S. 39 (1980). 
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values through home education* These parents believe that education 
should be inherently religious and thus oppose state efforts to license 
their home study programs. In court, they argue that state efforts to 
limit or prohibit home instruction deprive them "of their liberty 
to freely carry out their religious mission in the form of Christian 
education/' 9 

States that seek to limit the home instruction alternative claim that 
the regulation (or even prohibition) of home instruction is necessary to 
ensure adequate education of their young. The Virginia State Board of 
Education, for example, sought to justify a "state approval of home 
tutor" requirement by suggesting that the home study environment 
was educationally deficient. The board felt it was reasonable for the 
general assembly to conclude that the more structured and controlled 
environment of an educational institution was superior to the more 
relaxed and private surroundings of a home education program. 10 Simi- 
larly, North Carolina sought to prohibit home instruction because the 
state claimed that it could not rely on the parents to provide the 
necessary motivation to the child to assure that the child has access to a 
quality education. "Unlike operators of nonpublic schools, the State 
believes that it cannot rely on the existence of collective market forces 
in the form of parental demands and concerns to assure that children 
have access to an education and that the education provided will be of 
some minimal quality." 11 One other argument advanced by the state in 

9. Bangor Baptist Church v. State, 549 F. Supp. 1208, 1216 (D. Me. 1982) (citing 

plaintiffs petition). See also Dure v. District Attorney, 712 F.2d 96 (4th Cir. 1983): State v. 

Moorehead, 308 N.W.2d 60 (Iowa 1981); State v. Shaven 294 N.W.2d 883 (N.D. I98M 

State v. Riddle, 285 S.E.2d 359 (W.Va. 1981). 
la [T Jhe home environment usually is marked by relaxation, privacy, and close relation- 
ships formed by bonded lifetimes. It is reasonable for the General Assembly to conclude 
that education is provided to a greater extent in aj environment where discipline and 
control is more objective, where the program and progress of study are verifiable, 
where the teacher has a singular role as a teacher, where the student has a singular role 
as student and where the exclusive focus and reason for meeting is the educational 
program. * 

Virginia Supreme Court Bars Parents* "Private School" Educ. Daily, Dec. 9, 1982, at 7. 

See also People v. Ttomer, 263 R2d 685 (Cal. Ct. App. 1953), appeal dism issed. 347 U.S. 972 

(1954) (parents teaching at home needed training certificate while teachers in private 

schools did not need a certificate). For the Turner court: 

The most obvious reason for such difference in treatment is ... the difficulty in 
supervising without unreasonable expense a host of individuals, widely scattered, who 
might undertake to instruct individual children in their homes as compared with the less 
difficult and expensive supervision of teachers in organized private schools. 

263R2dat688. 

11. Appellant's Brief at 14, Duro v. District Attorney, 712 F.2d 96 (4th Cir. 1983), cert, 
denied, 104 S. Ct. 998 (1984). Thirty-four states permit some form of home instruction. 
Regulation of home education varies considerably among the states that allow home 
instruction. At one extreme, Louisiana allows parents to teach their chil dren at home with 
minimal supervision. Parents need only provide the state board of education with a 
proposed home study program and have their children take a standardized achievement 
test at the end of each school year. At the other extreme, Michigan requires that "teachers 
for home instruction must be certified and instructions must be comparable to that 
provided in public schools." See generally Tbbak & Zirkel, supra note 2. 
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tional right to Send children to private schools does not mean that 
private schools f?ould not be subjected to reasonable government regula- 
tion. 19 The well-being of children is clearly within the authority of the 
state to regulate and protect. 20 State power over the child may extend 
even beyond the exercise of constitutional rights by parents. In Prince 
u Massachusetts, 21 for example, the Supreme Court upheld child labor 
laws over a legitimate free exercise claim. In so doing, the Court ruled 
that neither religion nor parenthood place the family beyond state 
regulation in the public interest. 22 Acting to guard the general interest 
in the youths' well-being, the state may restrict the parents control by 
requiring regular school attendance or prohibiting child labor. 23 

State intervention in the parent-child relationship can be justified 
under one of two standards. One standard governs state intervention 
pursuant to the state's interest as a collective entity. The other standard 
governs state intervention on behalf of the child as a developing 
individual. 24 

The state's collectivist interest is merely an exercise of the statepolice 
power designed to promote the public welfare. 25 The scope of the 
legitimate governmental interference with the parent-child relationship 
on collectivist grounds is quite narrow. Judicial recognition of the funda- 
mental nature of the parent-child bond mandates strict scrutiny of state 
efforts to interfere with that relationship. As stated in Prince v. 
Massachusetts: 2 * "It is cardinal with us that the custody, care, and 
nurture of the child reside first in the parents, whose primary function 
and freedom include preparation for obligations the state can neither 
supply nor hinder." 27 In Roe v. Wade 2 * the Supreme Court elaborated 
on the Prince ruling by suggesting that the fundamental privacy con- 
cept has "some extension" to family relationships. 29 



19. Id. at 178. 

20. Ginsburg v. New York, 390 U.S. 629, 639 (1968). 

21 321 U S 158 (1943) * 
22*. Id. at 166. The Prince Court also recognized the primacy of parental authority over 
their children. Set infra note 27 and accompanying text. 

I! s£ toud a senj^ Education oftheAmish Child, 62 Calif L. Rev i ^ 
(1974)' Project, Education and the Law: State Interest* and Indmdual Right*, 74 Mich. L. 
Rev. 1371 (1976); Note, State Intrusion into Family Affairs: Justification and Limxta- 
turns, 26 Stan. L. Rev. 1383 (1974). 

25. Developments in the Law- The Constitution and the Family, 93 Han*. U Rev. llo6. 
1 199 (1980). "A large number of state ends have been considered JegiUmate objectives of 
the police power, including the promotion not only of the public health, safety, morals, or 
general welfare, but also more abstract goals like aesthetic and family values. 

9fi 121 U S 158 (1943) 

£ Id. at 166. Likewise", in Meyer u Nebraska, 252 U.S. 390 (1923). the Supreme Court 
stated th&t "to marry, establish a home, and bring up children is a constitutionally 
protected form of liberty. I± at 399. 

28. 410 U.S. 113(1973). A t^t\tm\ ^ 

29. /Aatl52-156.Simflariy,inAfooTeu City of East Cleveland, 431 U.S. 494 ( 1973), the 
Supreme Court invalidated a zoning ordinance that prohibited extended family members 
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States also attempt to justify their efforts to interfere in family affairs 
on the ground that the state has a right to protect the personal interests 
of a child— the state's role as parens patriae. The state's parens patriae 
power allows the state to interfere in family matters to protect the 
child's physical, educational, and emotional well-being, 33 The state may 
exercise its parens patriae power in the face of parental neglect. 34 

No bright line exists between acceptable and unacceptable parental 
behavior. Clearly, the state can demand that a child receive life-saving 
medical treatment. 35 The line between parental punishment and child 
abuse or between inattention and abandonment, however, is not 
so clear. 2 * 

States justify their compulsory education laws on both collectivist and 
parens patriae grounds. In Wisconsin v. Yoder 37 the Supreme Court 
recognized the legitimacy of both of these state interests. The Court 
approved the state's contention that "some degree of education is 
necessary to prepare citizens to participate effectively and intelligently 
in our open ± jlitical system if we are to preserve freedom and independ- 
ence." 38 The Court also acknowledged the state's parens patriae rights: 
"Education prepares individuals to be self-reliant and self-sufficient 
participants in society." 39 

Although the Court in Yoder recognized the legitimacy of a state's 
interest in mandating compulsory education, it upheld the claims of 



33. Note, supra note 24, at 1391-92. 

34. S. Katz. When Parents Fail 57 (1971). Neglect statutes "in many respects, incorpo- 
rates a community's view of parenthood. Essentially, they are pronouncements of unac- 
ceptable child practices." 

35. See, e.p., People ex rel Wallace v. Labrenz, 104 N.E. 2d 769 (III. J952). cert denied. 
344 U.S. 824 (1952); State v. Perricne, 181 A.2d 751 (N J. 1962). cert, denied. 371 U.S. 890 
(1963); In re Clark, 185 N.E.2d 128 (Ohio 1962). 

36. Until the Supreme Court's landmark 1967 decision, In re Gault. 397 U.S. 1 (1967). 
courts were fairly deferential when reviewing an exercise of a state's parens patriae 
power. See Developments in the Law, supra note 25 at 1221-27. Gault held that the parens 
patriae doctrine was of "dubious relevance" in the juvenile delinquency context and thus 
the state could not invoke it to immunize state delinquency statutes from constitutional 
scrutiny. 397 U.S. at 44-56. Following Gault, courts began to invalidate certain parens 
patriae exercises on procedural due process, void-for- vagueness, substantive due process, 
or first amendment grounds- See, e.p., Bellotti v. Baird, 443 U.S. 622 (1977) (substantive 
due process); Erznozink v. City of Jacksonville, 422 U.S. 205 (1975) (first amendment): 
Breed v. Jones, 42 1 U.S. 159 ( 1975) (procedural due process); Davis v. Smith, 583 S. W.2d 37 
(Ark. 1979) (void for vagueness). 

37. 406 US. 205 (1972). 

38. I± at 221. 

39. I± Justice White, concurring, recognized a broader parens patriae interest, which 
included "the [state's] right to make a 'cultural* guess, the right to be able to predict the 
attributes of our future culture and design an 'educational package* to equip the child with 
the necessary cultural survival skills." I± at 238-39 (White, J., concurring). According to 
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members of the Old Order Amish Faith who sought to exempt their 
children from high school attendance. First, the Court emphasized the 
diluted state interest in educating fourteen- and fifteen-year-old chil- 
dren who were socially acculturated and mentally developed. 40 Second, 
the Court accepted the proposition that the early teenage years were 
crucial in determining whether a child would remain a part of the Old 
Order Amish and, therefore, elevated the parents' interest in removing 
their emldren from school. 41 

The exemption granted the Amish in Yoder should not be construed as 
an unlimited license for parents to control the education of their chfl- 
dren. At the outset, the Court noted: "There is no doubt as to the power 
of a State, having a high responsibility for the control and duration of 
basic education. Providing public schools ranks at the very apex of the 
function of a state." 4 * In audition, the Court stressed the self-contained 
nature of the Amish community 43 Apparently, the Court would not 
have exempted the children in Yoder from public school attendance if 
they seemed likely to become members of the mainstream society. 44 
Even if the children were to become part of the self-contained Amish 
community, the court would not have permitted their removal if they 
were too young to have acquired basic academic skills 45 Finally, the 
Court suggested that it would not accord a similar right to parents who 



Justice White, "[a] state has a legitimate interest ... in seeking to prepare [children] for 
the lifestyle that they may later choose.*' Id. at 240. 

40. Id. at 223*25. In response to this conclusion. Philip Kurland noted: 

Never. I submit has the concept of the importance of secondary education received such 
a blow* from the judiciary. Secondary education may not be regarded by a state as 
essential to "the physical or mental health of the child or to the public .safety, order, or 
welfare" of the state. What is the justification for compulsory secondary education 
then? How could a state ever meet the burden placed on it by the Court here to show- 
that it has a valid interest in educating its children beyond the primary grades? 
Kurland. supra note 15, at 229-30. 

41. 406 U.S. at 217-18. 

42. Id. at 213. 

43. Id. at 215-1 7. The Amish Order is distinct from other religions in that their daily life 
and religious practice stem from their literal adherence to "the Biblical injunction from 
the Epistle of Paul to the Romans, 'be not conformed to this world:" Id. at 216. 

44. Id. at 215-17. The majority paid little attention to evidence produced by the state 
that "a significant number of Amish children do leave the Old Order:' Id, at 245. (Douglas, 
J., dissenting). Instead, the majority assumed that the child would choose as an adult to 
remain in the Amish community. Id. at 224-25. 

45. Id. at 225 (Court recognized need for minimum academic standards to fulfils the 
"social and political responsibilities of citizenship"). Significantly, the Court approvingly 
cited testimony of education expert Donald Erickson M that the Amish succeed in pre- 
paring their high school age children to be productive members of the Amish community. 
. . . [TJheir system of learning through doing the skills directly relevant to their adult roles 
in the Amish community [is] 'ideal* and perhaps superior to ordinary high school educa- 
tion." Id. at 212. 
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wished to remove their child from school for nonreligious reasons. 46 The 
Court emphasized that "(the compulsory attendance law] carries with it 
precisely the kind of objective danger to the free exercise of religion 
that the first amendment was designed to prevent." 47 

Despite the fact-specific nature of the opinion, much in Yoder suggests 
that parents have broad discretion to direct the upbringing of their 
children. Of foremost importance, the Court concluded that the state's 
communitarian and parens patriae interests were not sufficiently com- 
pelling to justify interference with family matters. According to the 
Court, "this case, of course, is not one in which any harm to the physical 
or mental health of the child or to the public safety, peace, order, or 
welfare has been demonstrated or may be properly inferred." 48 The 
Court's willingness to look at the peculiar circumstances of the case 
suggests that parents, at least in the religious liberty context, will be 
able to make evidentiary showings as to the adequacy of their child- 
rearing to exempt their children from otherwise reasonable state educa- 
tion regulations. 49 Yoder also contains substantial language concerning 
the parent's traditional rights in the child-rearing process. Exemplary 
of this language is the Court's comment that "[t]he history and culture of 
Western civilization reflect a strong tradition of parental concern for the 
nurture and upbringing of their children. This primary role of the 
parents in the upbringing of their children is now established beyond 
debate as an enduring American tradition." 50 The Court further noted 
that the parents' right to prepare their children for additional obliga- 
tions extended to "the inculcation of moral standards, religious beliefs, 
and elements of good citizenship." 51 Finally, in the case of free exercise 
challenges, the Court held that states should respect parental decisions 



46. The Court noted: 

[ T Jie very concept of ordered liberty precludes allowing every person to make his own 
standards on matters of conduct in which society as a whole has important interests. 
Thus, if the Amish asserted their claims because of their subjective evaluation and 
rejection of the contemporary secular values accepted by the majority. . . . their claims 
would not rest on a religious basis . . . [nor] rise to the demands of the Religion Clause*, 
/d. at 215-16. 

In many respects, this distinction between a parent's right to direct the religious 
upbringing of his child and a parent's right generally to direct his child's upbringing is 
unpersuasive. Granted, the religious liberty interest might form the basis of a stronger 
constitutional claim for exemption. See, e.g., Boothby, Government Entanglen:?nt with 
Religion: What Degree of Proof is Required?. 7 Pepperdine L. Rev. 613 (1980); Dcvins. A 
Fundamentalist Right to Education?, Natl LJ. (Feb. 21 r 1983). Yet parents have a 
fundamental liberty interest in deciding the general upbringing of their children. See infra 
notes 57-63 and accompanying text. Consequently, any state infringement on the parent- 
child relationship should demand of the state a demonstration that the intervention will 
serve its professed goal. 

47. 406 U.S. at 218. 

48. Id. at 230. 

49. In this respect, the Court applied a different approach to the parent-state contro- 
versy in Yoder than in Prince. See supra note 32. 

50. 406 U.S. at 232. 

51. IdL at 233. 

10 
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unless it appears that their decisions "will jeopardize the health or 
safety of the child or have a potential for significant social burdens." 5 * 
The Voder Court's endorsement of parental rights typifies family law 
jurisprudence. For example, in Parhatit v. J.R.,™ the Court upheld a 
Georgia statute providing f or admission to state mental hospitals 
through parental request. After admission, the hospital staff would 
decide whether the child should be released or kept under care. The 
Court held that reliance upon the parental request was proper because 
the law presumes that parents possess both maturity and judgment to 
guide their children, but more importantly, because the parent-child 
bond will cause the parents to act in the best interest of their child. 54 
Support for the notion of parental control can also be found in a group of 
Supreme Court cases that upheld constitutional claims made by school- 



52. /rf. at 234. The }oder Court did not. however, address the question whether an 
Amisn child might have an independent right to attend public high school over his parents' 
objections. .Justice Douglas dissented on this issue, noting that: 

It is the future of the student, not the future of the parents, that is imperiled by today's 
decision. If a parent keeps his child out of school beyond the grade school, then\he child 
will l)o forever barred from entry into the new and amazing world of diversity that we 
have today. 
Id. at 245 (Douglas. J., dissenting). 
58. 442 U.S. 584 (1979). 

54. Id. at 002. John Garvey similarly commented: 
It is tho parents who an* most famili;u- wit h the effects a particular design might have on 
their child. They are also in the best position to understand the motives behind a child's 
wishes and. indeed, to know what the child's unrepresented wishes are. A famflv right 
to autonomy would maximize the et>rnmunication between family members. Moreover, 
family members are likely to be more capable than the state of providing the kind of 
continuing understanding and care necessary after anv decision has been made that 
affects the long-term welfare of the child. 
Garvey, Child. Purent. State, and the Due Process Clause: An Essay on the Supreme 
C o«r< it Recent Work, 51 S. Calif. L. Rev. 769, 816M7(1978). The presumption that parents 
act in the "best interests' of their children is evidenced bv the fact that courts require 
parental consent generally for all but life saving medical treatment. See. Brown & TYuitt, 
The Rights ofUfwors to Medical Treatment. 28 DePaul L. Rev. 289 (1982). 

Limiting this parental authority are several Supreme Court decisions that recognize the 
minor's right to privacy to make decisions concerning abortion and birth control. See t e g 
Planned Parenthood of Central Mo. v. Danforth, 428 U.S. 52 (1976), (invalidating state 
statute that granted parents an absolute veto over a minor child's right to have an 
abortion): Carey v Population Sen s. Int'l, 431 U.S. 678 (1977) (granting minors a right to 
be free from blanket prohibitions against the distribution of contraceptives). But, in 
Bellotti v. Baird m U.S. 622 (1979), the Supreme Court suggested that a sUte could 
require minor children to obtain either parental consent or court approval for an abortion. 
The Court observed that such a statutory scheme would preserve the child's rights, and at 
the same time provide a legitimate reinforcement of parental authority by the state For 
the Court: 

Properly understood, then, the tradition of parental authority is not inconsistent with 
our tradition of mdividual liberty; rather, the former is one of the bask presuppositions 
of the latter. Legal restrictions on minors, especially those supportive of the parental 
role, may be important to the child's chances for the full growth and maturity that make 
eventual participation in a free society meaningful and rewarding. 
Id. at 638-39. 
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children against actions taken by local boards of education. 55 In this 
group of cases, the Court implicitly recognized the coextensive nature of 
the rights of parent and child. 

Judicial deference to parental control thus often is grounded in prag- 
matic terms. A recent commentary summarized the reasons for this 
deference as follows: (1) parents are more sensitive to their child's needs 
than the state can possibly be; (2) parents will probably act in the child's 
best interest because of the close familial relationship; (3) the parental 
right to control the child's upbringing preserves the diversity of Ameri- 
can society and serves as a barrier to state indoctrination. 56 

The Yoder Court's exemption of Amish children from compulsory 
attendance laws is the strongest Supreme Court statement on parental 
authority over their children's education, lb the extent that the Court 
was addressing parents' religious claims, the Court's delineation of the 
extent of parental authority holds true. Yoder, however, contains too 
:r<uch language about the general authority of the state in education to 
be considered a strong precedent in favor of nonreligious claims. 

Nonreligious claims find strong support in a group of decisions from 
the 1920s that recognized the due process rights of parents to direct 
their child* s upbringing. The first case, Meyer v. Nebraska, involved a 
state regulation that prohibited the teaching of any language other than 
English through the eighth grade. 57 The Supreme Court found the 
regulation unconstitutional because "[a teacher's] right to teach and the 
right of parents to engage him so to instruct their children . . . are within 
the liberty of the [fourteenth] [amendment." 58 Although the Court 
acknowledged that "[t]he desire of the legislature to foster a homo- 
geneous people with American ideals prepared readily to understand 
discussions of civil matters is easy to appreciate," it concluded that such 
efforts to homogenize the young represent "ideas touching the relation- 
ship between individual and State [that are] wholly different from those 
[pluralistic notions] upon which our institutions rest." 59 

Expanding on Meyer, the Court in Pierce u Society of Sisters, 60 
explicitly recognized the right of parents to direct the upbringing of 



55. See. Island Tree Union School Dist. v. Pico, 457 U.S. 853 (1982) (right to receive 
information); Plyerv. Doe, 457 U.S. 202 (1982) (equal educational opportunity-nationality); 
Goss v. Lopez, 419 U.S. 565 (1975) (procedural due process); San Antonio Indep. School 
Dist. v. Rodriguez, 411 U.S. 1 (1973) (equal educational opportunity -wealth); Tinker v. Des 
Moines School Dist.. 393 U.S. 503 (l969)(free speech); West Virginia v. Barnette. 319 U.S. 
614 (1943) (freedom of conscience). 

56. Developments in the Law. supra note 25, at 1354. In addition to these pragmatic 
concerns, John Garvey noted that there is a legitimate parental interest in 'living one's 
life through one's children, [which] might be called the parent's right to exercise his 
religion through the child, and to extend through the child ideas. language, and customs 
which the parent believes to be important." Garvey supra note 54, at 806. 

57. 262 U.S. 390 (1923). Under this regulation, a court held a private tutor criminally 
liable for teaching German to an elementary school student. 

58. W. at 400. 

59. la\ at 402. 

60. 268 U.S. 510 (1925). 
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their children. In Pierce, the Court held unconstitutional an Oreeon 
statute that required all children to attend public schools. The Court 
ruled that the State could not outlaw private schooling and that the 
Oregon statute would cause a state-imposed standardization that is 
contrary to the fundamental theory of liberty upon which American 
government is based. "The child is not the mere creature of the State- 
those who nurture him and direct his destiny have the right, coupled 
with the high duty, to recognize and prepare him for additional 
obligations. 81 

In the last of these early decisions, Farrington v. Tbkushiage, the 
Court hett unconstitutional a statute that sought to promote the 'Amer- 
icanism of pupils attending foreign language schools in the territory of 
Hawaii." The Court held that these regulations "would deprive parents 
of fair opportunity to procure for their children" "instruction which 
they think is important and we cannot say is harmful." 63 

Recent Supreme Court decisions have eschewed these substantive 
due process principles which grounded Meyer, Pierce, and FarringUm 
Consequently, the right of parental control has only questionable signifi- 
cance to future challenges to state regulation. In fact, the Supreme 
Court now recognizes the constitutionality of reasonable state regula- 
tions of private schools that promote a compelling state interest in 
education. In Board of Education v. Allen," for example, the Court 
observed that "[s]ince Pierce, a substantial body of case law has con- 
firmed the power of the States to insist that attendance at private 
schools, if it is to satisfy state compulsory attendance laws, be at 
institutions which provide minimum hours of instruction, employ 
teachers of specified training and cover prescribed subjects of instruc- 
tion. 65 The state therefore has the authority to impose reasonable 
regulations on the secular educational function of private schools or 
home study." But, the Supreme Court has yet to determine where it 



61. Id. at 535. The Court, however, recognized that: 
N T o question is rmsed concerning the power of the State reasonably to regulate all 
J? .°°n- ?,!T spec i' ""P"™ 6 ^ Mam in<-' them, their teachers and pupils, to require 
that all children of proper age attend some school, that teachers shall be of good moral 
character and patriotic disposition, thai certain studies plainly essential to good citizen- 

jwSfc^w '* tHat "° thinp U,UKht Wh ' Ch fe manifest, y mimical 10 
Id. at 534. 

n~~Z!? a* f 4 P. 927 ** • Th , is 'Ration P«ve the territorial government the power to 
prescribe the schools curriculum, entrance qualifications, attendance requirements, text- 
books, and teacher qualifications. In addition, the territorial government received the 
authority to regulate the physical plant of schools, inspect facilities and teaching collect 
fees, and issue permits. s 

63. Id. at 298. 

64. 392 U.S. 236 (1968). 

65. /rf. at 245-46. 

66. ^ authorities cited in Note. The State and Sectarian Education: Regulation to 
Deregulation. "980 Duke L. J. 801, 81M2n.59. 
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should draw the line between reasonable and unreasonable state 
regulations. 

Without explicit Supreme Court guidance, it should come as little 
surprise that the totality of state and lower federal court decisions are 
not especially helpful in determining whether a state can constitution- 
ally prohibit home instruction. Several courts have intimated that no 
such constitutional right exists. 67 Other courts have suggested that 
such a right might be grounded in the due process clause of the four- 
teenth amendment, 68 or the free exercise clause of the first amend- 
ment. 69 With the exception of a North Carolina lawsuit, Duro v. District 
Attorney, which will be discussed subsequently, court decisions which 
have addressed the issue of the constitutional rights of parents to utilize 
the home study option are of little precedential significance. The simple 
reason being that these court opinions have concerned regulations in 
states that permit some types of home instruction. 70 

When Duro was decided, North Carolina prohibited a!? home study. 
By upholding this absolute prohibition in 1983, the Fourth Circuit Court 
of Appeals indicated that a parent's interest in directing his child's 
upbringing (religious or otherwise) does not extend to home study. 

The balancing of parental and state interests in North Carolina is 
especially complicated because of a 1979 state enactment which effec- 



67. See Hanson v. Cushman, 490 F. Supp, 109, 114 (W.D. Mich. 1980) ('The plaintiffs' 
claimed right to educate their children through a program of home study free from [state] 
requirements] . . . does not rise above a personal or philosophical choice, and therefore is 
not within the bounds of constitutional protection.'*); Scoma v. Chicago Bd. of Educ, 391 F. 
Supp. 455, 461 (N.D. III. 1974) (same); State v. Hoyt, 84 N.H. 38,40, 146 A. 170, 171 (1929) 
("The state being entitled to supervise education, it is not an answer to a charge of failure 
to furnish supervised instruction to show that equivalent unsupervised instruction is 
given."); Shoreline School Dist. No. 4 12 v. Superior Court, 346 P.2d 999. 1003 (Wfcsh. 1960), 
cert, denied, 363 U.S. 814 (1960) ("We find no merit in the contention of the [parents] that 
they are excused from the penalties of the compulsory school attendance law because 
school attendance is repugnant to their religion.") 

68. See Perchemlides v. Frizzle, No. 16641, at 9(Mass. App. Ct.. Nov. 13. 1978)(" Nonre- 
ligious as well as religious parents have the right to choose from the full range of 
educational alternatives for their children."); Pierce v. New Hampshire State Bd. of Educ. 
768. 451 A.2d 363, 367-68 (N.H. 1982) (Douglas and Brock, J.J., concurring) ("approval 
requirements for nonpublic school education may not unnecessarily interfere with tradi- 
tional parental rights"); People v. T\irner, 98 N.Y.S.2d 886, 888 (N.Y. App. Div. 1950) 
("provided the instruction given is adequate and the sole purpose ... is not to evade the 
statute, instruction given to child at home by its parent, who is competent to teach, should 
satisfy the requirements of the compulsory education law"). 

69. See State v. Nobel, Nos. S-791-0114-A, S-79M0O5-A at (Mich. Dist. Ct., Allegheny 
County, Jan. 9, 1980) ("No evidence has been introduced in this case that would demon* 
strate that the state has a compelling interest in applying teacher certification laws to the 
Nobels [parents] or that the educational interest of the State could not be achieved by a 
requirement less restrictive on the religious beliefs of the Nobels") 

70. Another reason why courts have not resolved the constitutional issue is that 
litigants frequently do not raise this issue before the courts. In State v. Loury. 383 P.2d 962 
(1963 Kan.), for example, the Kansas Supreme Court upheld a publ ic-orprivate- school- 
only statute on statutory grounds because the question presented to the court was 
whether a home instruction program constituted a private school. 
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vacated ax moot and dixmixxcd, (N.C. May 4 1979) P * I978) ' 

72. N.C. Gen. Stat. § 1 15C378 (1980). 

?J e n fedcral d , islricl court concluded that the state's interest in education "is little 
more than an empty concern." No. 8M3.Civ..2 slip op. at 7 (E D N C Aul 20 iq&V 
holdT; K Part * It. 1 m Su ^ mc 1 Pourfs W*co,J t , P >Wcr Sin, thJ «LSt 2 
held that because the North Carolina legislature "has abdicated its interest n the nu^itv 

2£££S T,' V - d , by ? ludcntS non P ub,ic M * In favor of 'the Sts of tn 
science, the state .nterest was outweighed by the parents' religious libertyTntere 8l ^. 

74. 712 F.2cl at 98. • 

vJ)!:r / 4 ( „'T hc f i lClS lh ? T ni . cwe arc rca(li| y «»«tingiushablo from the situation in 
hxfer The Amish were a 'rural self-sufficient community; ") Additionally the Si. 
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Second, Pierce suggests that parents have a right to shape the contours 
of their children's education. Consequently, it appears that academic 
achievement, rather than socialization, is the essence of the states 
compelling interest in education. Therefore, the Duro court was wrong 
to emphasize socialization. By failing to take into account both the 
primacy of parental rights and the nature of the state's interest in 
education (not socialization), the Duro court never seriously evaluated 
the scope of legitimate state authority over home instruction. 

The state clearly has a legitimate interest in ensuring that all children 
are afforded the opportunity to become viable members of contempo- 
rary society. Yet, the state must demonstrate that its actions will serve 
this legitimate purpose before it interferes with the parent-child rela- 
tionship. Robert Burt, looking at Supreme Court decisions protecting 
other "fundamental rights" from state intrusion, suggested the follow- 
ing standard: "[1] Has the need for state intervention been convincingly 
identified, and [2] is there a close correspondence between that need and 
the means proposed to satisfy that need." 77 In other words, "when the 
state contravenes parental decisions in child rearing with the claimed 
purpose of benefiting the child, the state must present a convincing case 
that its intervention, in fact, will serve its professed goal." 78 

A state would be hard pressed to justify a total prohibition of home 
instruction under this standard. North Carolina, in the Duro lawsuit, 
contended that it "'does not permit home instruction because [it] has no 
mechanism by which to assure that children in a home with their parents 
are provided access to any education whatsoever.'" 79 This justification 
seems spurious because the state could demand that home study stu- 
dents be taught by a capable teacher or pass competency examinations. 
In short, it would appear that the state could satisfy its interest in 
education through less restr.ctive means than the total prohibition of 
home study. 

The state clearly has authority to impose some regulations on home 
study programs. It is, however, difficult to draw the line separating 
permissible from intrusive regulations. Regulations governing core 
curriculum, length of school day and school year, student reporting and 
competency examinations are clearly constitutional. Expansive curricu- 
lum requirements or state prescribed textbooks, however, are unconsti- 
tutional. 80 The real difficulty lies in the evaluation of intermediate 
curriculum and teacher certification requirements. Tfeacher certifica- 
tion is a particularly knotty issue because, in many cases, requiring 
certification will effectively foreclose the home study alternative. Con- 
sidering that competency examinations can ensure adequate achieve- 
ment prior to academic advancement, it would appear that teacher 

77. Burt, Developing Constitutional Rights o/ t in and for Children, 39 Law & Contcmp. 
Probs. 118, 127(1975). 
7a Id. 

79. Duro v. District Attorney, No. 81-13-Civ.-2, slip op. at 6 (E.D.N.C. Aug. 20, 1982). 

80. Court rulings on the analogous issue of the constitutionality of state regulations 
governing Christian day schools support this conclusion. 
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Constitutional Contours to Home Instruction 
A Second View 
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Some points of the preceding paper 1 are debatable. For example, the 
available evidence is too scant and skewed to justify the unqualified 
generalization that "parents who teach their children at home are doing 
a better job than the public schools." 2 Similarly, Devins' dual building 
blocks of communitarian and parens patriae interests, as he elsewhere 
admits, 3 are inexact concepts subject to normative judicial interpreta- 
tion. Yet he relies on the Burt standard to constitutionally apply these 
interests to home instruction without showing that it is judicially ac- 
cepted, much l£ss controlling. 

However, reversing and revising Shakespeare, I come to complement 
Devins, not to bury him. His paper is prescriptive. He argues that 
parents should be constitutionally entitled to educate their school-aged 
children at home, based on the free exercise clause of the first amend- 
ment and the due process clause of the fourteenth amendment. My 
paper is descriptive. I conclude that rather than being "entangled." 4 the 
lower courts have provided a relatively long and consistent line of 
reported decisions that specifically reject the puiported fjrst amend- 
ment and fourteenth amendment rights to home instruction. 

First Amendment Free Exercise 

In support of his assertion of a preponderating first amendment 
religious right to home instruction, Devins principally relies on Wiscon- 



1. Devins, State Regulation of Home Instruction: A Constitutional Perspective, in 
School Law Update 1986 (T. Jones & D. Semler eds., in press). 

2. Id. at n.n.84,85 and accompanying text. For a more specific analysis, see the sources 
cited in note 50 infra. 

3. See Devins, A Constitutional Right to Home Instruction?. 62 Wash. U.L.Q. 435. 
468, 470 (1982); cf Martin, Excluding Women from the Educational Realm, 52 Han*. 
Educ. Rev. 133 (1982) (public, or productive, purpose and private, or reproductive, 
purpose of education). 

4. Devins, supra note 1 at n.n.84, 85 and accompanying text. 
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shi v. Yoder* This reliance is problematic. He identifies some but not all 
of the imitations imposed by the Yoder Court. Although he points to the 
factual constraint of the religiously self-contained nature of the Amish 
community, Devins does not allude to the Court's emphasis on the 
community's economic self-sufficiency, long history, and educational 
effectiveness. 6 Indeed, the Court suggested that "probably few other 
religious groups or sects" could qualify for this limited exemption.* 
Moreover, the Wisconsin statute was an implied-exception rather than a 
no-exception, or prohibitive type exception. In that statutory context 1 
the Court was careful to not undermine the state's power to reasonably 
regulate the ''continuing agricultural vocational education under paren- 
tal and church guidance by the Old Order Amish or others similarly 
situated.' 8 Despite these severe constraints, Devins portrays Yoder as 
"the strongest Supreme Court statement on parental authority over 
their children's education," and based thereupon he predicts that "par- 
ents, at least in the religious liberty context, will be able to make 
evidentiary showings as to the adequacy of their child-rearing to 
exempt their children from otherwise reasonable state education 
regulations." 9 

Quite to the contrary, in a solid body of reported decisions, courts have 
narrowly interpreted and applied Yoder to consistently reject parents' 
free exercise challenges against home instruction statutes. 10 The rele- 
vance of these court decisions are best understood by grouping them 
according to the three types of home instruction statutes — 1) those 
providing an express exception for home instruction; 2) those providing 
an implied exception, based on language like "equivalent" instruction; 
and 3) those providing no exception, express or implied. 11 A cluster of 
pre-Yoder decisions set the consistent course of precedent by rejecting 
the free exercise claims of parents in relation to all three types of 
statutes. 12 The Yoder decision did not reverse the direction of the 
reported cases; subsequent free exercise challenges to no-exception 



5. 40C U.S. 205(1972). 

6. Id. at 223, 228 (self-sufficiency); 219, 230 (long history); 225 (educational eflec- 
tiveness). 

7. Id. at 235-36. 

8. Id. at 237. 

9. Devins, supra note 1, *t n.n.49-5ti and accompanying text. 

10. Although referred to herein with a shorthand form of directness as "home instruc- 
tion statutes," this state legislation is more properly or commonly referred to as compul- 
sory education (or compulsory attendance) laws. 

11. Tbbak & Zirkel, Home Instruction: An Analysis of Statutes and Case Lata 8 U 
Dayton L. Rev. 1,5-12(1981). 

12. No-exception type: State e.r reL Shoreline School Dist. No. 412 v. Superior Ct 346 
P.2d 999 (Wksh. 1959), cert, denied, 363 U.S. 814 (1960); State v. Hoyt, 146 A. 70(N.H. 1929); 
State v. PeUrman, 70 N.E. 550 (Ind. Ct . App. 1904). Another decision, State v. Garber, 4 19 
P.2d 896 (Kan. 1966), cert, denied, 389 U.S. 51 (1967), was consistent with this pre-Kxter 
cluster, but its facts were similar to those of Yoder. Implied-exception type: Common- 
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statues 13 have been as consistently unsuccessful as those implied-excep- 
tion 14 and express-exception 15 statutes. 

In total, along and unbroken line of reported court decisions concern- 
ing the first amendment and home instruction, including at least one by 
a federal circuit court of appeal and four by state supreme courts after 
Yoder, are arrayed against one unreported decision by a county court in 
Michigan. 16 For example, the Nebraska and Arkansas Supreme Courts 
and the Fourth Circuit have each upheld the constitutionality of no- 
exception type statutes with regard to the free exercise clause by 
clearly, albeit quickly, pointing to the narrow factual constraints of 
Yoder. 17 Court decisions concerning the first amendment, the regulation 
of parochial schools and dicta from home instruction statutory interpre- 
tation cases 18 are less directly relevant. They do not significantly 
change the clear weight of authority. 19 Thus, the fundamental religious 
right to home instruction can only be described at this point as being 
severely limited. 



Fourteenth Amendment Liberty 

In support of his assertion of a preponderant fourteenth amendment 
nonreligious right to home instruction, Devins principally relies on 
Meyer v. Nebraska 10 and Pierce v. Society of Sisters, 21 both dating back 



wealth v. Renfrew, 126 N.E.2d 109 (Mass. 1955). Express-exception type: Rice v. Common- 
wealth, 49 S.E.2d 342 (Va. 1948). 

13. Duro v. District Attorney, 712 F.2d 96 (4th Cir. 1983). cert, denied, 104 S. Ct. WS 
(1984); Burrow v. State, 669S.W.2d 441 (Ark. 1984); State v. Morrow. 343 N\W.2d 903 (Neb. 
1984). 

14. State v. Moorhead, 308 N.W.2d 60 (Iowa 1981); Jernigan v. State. 412 So. 2d 1242 
(Ala. Crim. App. 1982); Hill v. State, 410 So. 2d 431 (Ala. Crim. App. 1^1); cf. Mazancc v. 
North Judson-Jan Pierre School Corp., 763 F.2d 845 (7th Cir. 1985). 

15. State v. Riddle, 285 S.E^d 359 (W. Va. 1981); T.A.F. v. Duval County, 273 So. 2d 15 
(Flau Dist. Ct. App. 1973); cf. Singer v. Ntedman. 595 F. Supp. 188 (D. Utah 1984). In an 
unreported opinion, Virginia's Supreme Court recently denied the appeal of "traditional 
Catholic" parents who alleged a free exercise right to home instruction. The parents have 
filed for certiorari with the Supreme Court. Snider v. Commonwealth, No. 84-0377 ( Va. S. 
Ct. Nov. 21. *984), cert, filed, 54 U.S.L.W. 3071 (U.S. Aug. 6, 1985). 

16. State v. Nobel, Nos. S791-0114A & S791-0115A (Mich. Dist. Ct.. Allegan County. 
Jan. 9, 1980). 

17. See supra note 13. 

18. Devins, supra note 1, at n.68, n.80. 

19. For the most recent reported private school decisions, nee Braintree Baptist Temple 
v. Holbrook Pub. Schools, 616 F. Supp. 81 (D. Mass. 1985) (upheld requirements as to 
hours, subjects, and teachers); Johnson v. Charles City Community Schools Bd. of Educ.. 
368 N.W.2d 74 (Iowa 1985) (upheld rejection of parents' request for "Amish exception" 
under Yoder). 

20. 262 U.S. 390 (1923). 

21. 268 U.S. 510(1925). 
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to the 1920s. 22 These Supreme Court decisions were early explorations 
of the constitutional contours of the two different institutional variants 
of compulsory school ng — public and private. Neither decision dealt 
with home instruction, which was a largely distant issue and an ar* 
guably noninstitutional form of education. Further, the language about 
parental liberty rights constitutes dicta in both decisions. 23 The parties 
facing the state were a private school teacher and private school corpo- 
rations respectively, not parents. Moreover, with corresponding dicta in 
Meyer the Court recognized "[t]he power of the State to compel attend- 
ance at some school and to make reasonable regulations for all 
schools !' 2A Similarly, in Pierce the Court stated: "No question is raised 
concerning the power of the state ... to require that all children of 
proper age attend some school," 25 

More importantly and again in contrast to that which Devins charac- 
terizes in his paper as "an entangled body of state court decisions" 26 and 
4, of little precedents value," 27 there has been a substantial line of 
federal and state court decisions consistently rejecting parental nonreli- 
gious challenges to the constitutionality of no-exception 28 and implied- 
exception 29 type home instruction statutes. 30 The federal district 
court's following reaction to the plaintiff-parents' assertion of substan- 
tive due process, privacy, and equal protection rights is rather typical of 
the more recent case law: 

Plaintiffs have established no fundamental right which has been 
abridged by the compulsory attendance statute. Thus, the state need 
not demonstrate a "compelling interest" . . . in requiring children to 



22. Devins also cites Farrington v. Thkushige, 273 U.S. 284 (1927), to which the following 
comments infra are also applicable. 

23. For countervailing dicta about the paramount interest in public education which is 
based on more recent decisions bv the Supreme Court, see Ambach v. Norwick, 441 U.S. 
<>S, 76-78 (1979); cf. Board of Educ. v. Pico, 457 U.S. 853, 864 (1982) (inculcation of 
community values). 

24. 2fi2 U.S. at 402. 

25. 2G8 U.S. at 534. 

26. Dtfvfe, supra note 1 at n.85. 

27. Id. at n.70. 

28. Hanson v. Cushman, 490 F. Supp. 109 (W.D. Mich. 1980); Scoma v. Chicago Bd. of 
KdMC 391 F. Supp. 452 (N.D. III. 1974); In re Sawver, 672 P.2d 1093 (Kan. 1983); Parr v, 
State, 157 N.E. 555(Ohio 1927); State v. Edgington, 663 P.2d 374 (N.M. Ct. App. 1983), cert 
denied. 104 S. Ct. 354 (1983). 

29. State v. McDonough, 468 A.2d 977 (Me. 1983); State v. Bowman, 653 P.2d 254 (Or. 
1982); In reShinn, 195 Cal. App. 2d 603, 16 Cal. Rptr. 165(Ct. App. 1961); People V. Turner, 
263 P.2d 685 (Cal. Ct. App. 1953), appeal dismissed, 347 U.S. 972 (1954); Knox v, O'Brien, 
72 A.2d 389<N.J. Cape May County Ct. 1950); Stephens v. Bongail, 189 A. 131 (K.J, Essex 
County Ct. 1937); In re Franz, 390 N.Y.S.2d 940 (N.Y. App, Div. 1977). 

30. These fourteenth amendment challenges generally have been formulated in terms 
of parental liberty or privacy, with lesser use of the equal protection clause. The separate 
fourteenth amendment challenge of vagueness, which is not part of Devins* thesis, is 
treated in a subsequent section of this paper. 
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attend school Under the test of Pierce and Yoder the Illinois statute . . . 
is reasonable and constitutional. 31 

Arrayed against this solid phalanx of authority is one unreported lower 
court decision that was focused more on the procedural than on the 
substantive side of the fourteenth amendment. 32 Devins dismisses the 
significance of the few decisions that he cites. He maintains, "[they] 
have concerned regulations in states that permit some types of home 
instruction." 33 Rather, five of the decisions cited above dealt with no- 
exception, or prohibitive, statutes. 34 Moreover, by directly addressing 
not just the complete prohibition but also the comprehensive regulation 
of home instruction, Devins has opened the door to the immediately 
neighboring, and most closely analogous, court decisions concerning the 
other types of such statutes. Thus, as with the first amendment, the 
fourteenth amendment has been substantively interpreted by the 
courts quite to the contrary of what Devins prescribes. 

Fourteenth Amendment Vagueness 

Ironically, the only constitutional avenue by which parents have 
achieved some notable success specific to home instruction is not ad- 
dressed by Devins' thesis. Namely, some recent suits have been success- 
ful by focusing on the alleged vagueness of one or another terms in the 
challenged home instruction statute rather than by focusing on the 
asserted substance of one or mother home instruction rights of the 
challenging parents. Although there has been some success in vague- 
ness challenges against terms like "school" 35 and "equivalent;' 36 there 
is countervailing authority that prevents the successful side from being 
classified as the majority view. The case law concerning this issue is 
rather recent. It has not clearly crystallized in either direction. 

Georgia's Supreme Court held the term "private school," in the ab- 
sence of a definition or criteria in state regulations, to be constitution- 
ally vague in the criminal context of that state's no-exception compul- 
sory education statute. 37 In the context of an implied-exception statute, 



31. Scorn* v.Chicago Bd. of Educ, 391 F. Supp. 452, 461 (N.D. 111. 1974). 

32 Perchemlides v. Frizzle, No. 16641 (Mass. Super. Ct., Hampshire County. No\\ 13. 
1978). The focus was an implied-exception statute that, in an earlier version had been 
interpreted by the state's highest court in Commonwealth v. Roberts. 34 N .E. 402 (Mass. 
1893), as allowing home instruction. 

33. Deviiw, supra note 1 at n.70. . 

34 No-exception type statutes are not completely prohibitive to the extent that home 
instruction qualifies as a private school. Courts have beenc mded I as to this statu tory 
interpretation question. Compare, e.g.. State v. Lowry. 383 P.2d 962 (Kan. 1963) unth 
People v. Levisen, 90 N.E-2d 213 (111. 1950). 

35. See infra notes 37-40. 

36. See infra notes 41-44. _ _> 0MVU/0<I 

37. Roemhild v. State, 308 S.E.2d 354 (Ga. 1983); cf. State v. Popanz. 332 N.W.2d iaO 

(Wis. 1983) (private school case). 
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SET!!!? h ^ he f f°u rt anfI 0re «° n ' s intermediate court each rather 

sch„o] and .. home .. in that staUi . s exp]icit.ex4tion statute <4S 
^,W e ? C ° Urt d - ,Sp0Se<1 0f a Va ^ eness challenge tets no exceptfon 

o S' ^ m'T f a " " aS applied " issue - including that the o P ther 
plaintiff parent lacked standing to raise the issue "on its face "«> 

Sim larly, the Seventh Circuit partly sidestepped a vagueness chal 

lenge to the term "equivalent" in Illinois' implied-excepSn statute > bv 

applying P„// waW -tvpe abstention, stating en route: S 

alent instruction' may be brief but brief is not vague/ IowSuSe" 

Court more directly rejected a vagueness challenge to the term "S! 

SK T/T "1 that state ' s ^P'ied-exception stetute Jointing to 
the detailed curriculum requirements for public and nonpubHc" S 

s^radfc 

£,,ri hi H c ° m P rehens,b ' e . however, the federal district court in Mis- 
exc"ption equivalent" in that state^implied 

exception statute to be constitutionally vague." Similarly Minnesota's 
Supreme Court rejected the term "essentially equKr Tbein* 

lS ltUt,0, ! aIIy VagUe in ]ight ° f the P ena ' effect of MinneSf 
imphed-exception statute. 45 «i«inw»wB 

♦hi" e f vent - the vagueness argument only extends to the lanfruatre of 
the statute and its implementing regulations. Even where TXnal 
effect .s clear" or the courts are otherwise strict in appIySva^ieness 
challenges, the defect is ,-emediabIe by adding sufficient^ fneSefi 

i™ q ij ' h has been mo, ' e vulnerable to vagueness chal- 
lenges, would seem easier than establishing a significantly improved 

(0?Ct G lpp V iS m ° nWeaIth - 297 S E 2d 7 " (Va ' l9m State v " Bowm ^ 653 ™ 2« 

39. State v. White. 326 N.W.2d 76 (Wis 198 1 ') 

40. State v. Buckner. 472 So. 2d 1228 (Fla. Dist. Ct. App. 1985) 

41. Burrow v. State. 669 S.W.2d 441 (Ark. 1984). ' P 

™ i,zanec v. North Judson San Pierre School Com 763 F2d 845 Muti^ r; r >oa« 

45. State v. Newstrom. 371 N.W.2d 525 (Minn. 1985) Although citino- ».;»»,„.., 

JSSP - ,mpact - the court rejected a broad ^ilXSiSS! 

n,^'.? ! . U , e0 ' thP f ffeCt ° f a .P rovif ion »ke that of the Tfcxas Penal Code art 1 05(a)- "The 
rule that a penal statute is to be strictly construed does not aDDlv tJwH,^ Thf 
prov.s,ons of the code shall be construedaccordin* £X fUr jmffi c? SSrSS,7S 
promote justice and the objectives of the code " ^ ' k^™ 8 ' 10 
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definition of "school," which has beei\ UVus far more resistant to vague- 
ness challenges. Thus, on the more fundamental levei, these challenges 
do not in themselves preclude prohibiting or closely regulating home 
instruction programs. 



Conclusion 

This short paper complements Devins r longer companion paper con- 
cerning the constitutional contours of home instruction. 47 What he 
prescribes as the judicial norm, I describe as not the judicial norm. The 
two views are not necessarily contradictory. His focus is not "what is" 
but "what should be." In our adversarial judicial system, case law 
changes arise from ardent and artful advocacy by practitioners and 
scholars. By venturing where I have not, Devins advances a view of 
what-should-be that may possibly become what-will-be. Even if the 
courts remain unreceptive, legislatures may more assuredly benefit 
from his thoughtful analysis. 48 The current trend among legislators and 
administrative agencies at the state level is apparently toward allowing 
home instruction. 49 At this appropriate level, 50 without specific consti- 
tutional mandates, the political and pedagogical issues of the appropri- 



47. These two papers do not address home instruction cases based on statutory inter 
pretation. For case law developments in this separate area. see. e.g.. Tbbak & Zirkel. 
supra note II. This case law continues to develop apace. See. e.g.. Mazanec v. North 
Judson San Pierre School Corp., 614 F.Supp. 1153 (N.D. Ind. 1985): Deleonte v. State 329 
S.E^d 637 (N.C. 1985); In re Chapman. 480 N. Y.S.2d 433 (N.Y. Earn. Ct. 19X5). 

Nor do these papers focus on recent developments with regard to legislation and 
regulations. See infra note 48 and accompanying text. 

48. As the Supreme Court suggested in San Antonio Independent School District v. 
Rodriguez. 411 U.S. 1. 42. 58 (1973). such determinations an- often better left to the 
legislative branch. 

Parenthetically, in the recent Gallup poll on education, the attitudes of the public as to 
the | 4 home schools movement*' were as follows: good-16*. bad-73^. don't know-11^. 
Their responses as to requiring the same teacher certification standards forborne schools 
as those for the public schools were: shouId-82*. should not-15**. don't know-OT. The 
17th Annual Gallup Poll. 67 Phi Delta Kappan 40. 46 (1985). 

49. According to Patricia Lines, formerly with the Education Commission of the States, 
approximately 12 states have changed their laws within the past two years to be less 
restrictive about home instruction. Telephone conversation. Nov. 8. 1985. This trend is not 
uniform, being subject to the pushes and pulls of the educational policv making process. 
See. e.g., Educ. Week, Aug. 28. 1985, at 3 (new Maryland regulations reportedly closing 
loophole in state home education law): Educ. W>ek. June 5. 1985. at 3 (Arkansas attorney 
general reportedly urging amendment to recently adopted home education law). 

50. Although there is other secondary authority agreeing with Devins' view, several 
scholarly commentators have concluded that home instruction is largely a legislative 
matter. Compare, e.g.. Stocklin-Enright, The Constitutionality of Home Instruction: The 
Rote of the Parents, State and Ckila\ 18 Willamette L.J. 568 (1982); Note. Home Educa- 
tion in America: Parental Rights Reasserted. 49 UMKC L. Rev. 191 (1979) with Comment. 
Parental Rights: Educational Alternatives and Curriculum Control. 26 Wash. & Lee L. 
Rev. 277(1979); Note, Home Instruction: An Alternative to Institutional Education. 18J. 
Fam. L. 353 (1980); Note, Horns Education v. Compulsory Attendance Laws: Whose Kids 
Are They Anyway, 2A Wtthb?*-n LJ. 274 (1983). 
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»tP number and nature of regulatory standards, from competency test- 
ml W Teacher certification for "reasonable" regulation, are a slippery 
KnSS Sncem! I also compliment, not just complement Devins for 
Priding a relatively balanced treatment of the case law as part of his 

advocacy-type analysis. 51 



51 Compo« Zirkel, Detenu of Home Inetrucium Not WxrranUd, Educ. W*k, OctJO, 
1985. at S Line., Stoi/i SWd Help, NotHinder, PamU' Home-Schooling EfforU, 
Educ. W*lt, M»y 15, IW6, «t 84. £Q 



